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The International Court of Justice, the
International Criminal Court, and
the Ad Hoc Tribunals
The lack of a global enforcement body has spurred on the international community to take steps towards the creation of an international judicial system capable of bringing to justice those
responsible for violating recognized international criminal law
norms and treaties. These efforts have led to the creation of the
International Criminal Court, the International Court of Justice,
and various ad hoc International Criminal Tribunals. While precedent is being set in the area of prosecution of international criminal activity, the international community still has a long road to
endure in turning aspirations of global regulation into actuality.
The International Court ofJustice (ICJ) resolves legal disputes
that arise between nations submitting to its jurisdiction.' Since the
ICJ is the principal judicial body of the United Nations, it may also
issue advisory opinions to various international agencies that refer
legal questions to the ICJ. During the 5 5th Session of the UN, the
ICJ is adjudicating two cases involving human rights issues: (1) the
Armed Activities on the Territory of the Congo (Democratic Republic
of the Congo v. Burundi; Democratic Republic of the Congo v. Uganda;
Democratic Republic of the Congo v. Rwanda), and (2) the Application
of the Convention on the Prevention and Punishment of the Crime
2
of Genocide (Croatia v. Yugoslavia).
With the lack of a truly international body of criminal law, the
ICJ must resolve such disputes by referring to international treaties
and conventions, international customs, and general principles of
law.3 This limits the ICJ's jurisdiction primarily to territorial disputes among nations, and provides a substantial impediment to the
ICJ in the prosecution of those who commit international crimes
1 The ICJ is based in The Hague, Netherlands and was established pursuant
to U.N. CHARTER art. 92.
2 See ICJ Current Docket of Pending Cases, available at www.icj-cij.org/
icjwww/idocket.htm.
3 See Rome Statute of the International Court of Justice, art. 38, as annexed
to the Charter of the United Nations, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153
(signed at San Francisco 26 June 1945), reprintedin 37 I.L.M. 999 (1998) [hereinaf-

ter "Rome Statute"].
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infringing on human rights. This is precisely the problem that the
envisioned International Criminal Court ("ICC") seeks to cure.
Since criminal violations, including human rights violations, are
normally prosecuted domestically, and often inadequately, particularly in post-conflict situations where the rule of law is tenuous or
non-existent, the development of a concrete body of international
criminal law will allow the ICC to effectively prosecute for serious
infractions of human rights.
On 17 July 1998, at the UN Diplomatic Conference in Rome,
120 nations voted to create the International Criminal Court
(ICC). 4 The ICC will come into existence once the Rome Statute,
the document creating the ICC, is adopted through the ratification
or accession of 60 nations. As of 12 February 2001, 139 nations are
signatories to the Rome Statute, but only 29 of those nations have
ratified. 5 The ICC will have jurisdiction over serious crimes that
remain important to the international community in their struggle
to safeguard human rights. These include genocide, crimes against
humanity, war crimes, and aggression. The jurisdiction of the ICC
would only take effect when national courts are unwilling or unable
to prosecute these crimes. The ICC Preparatory Commission has
developed Rules of Procedure and Evidence, as well as Elements of
6
a Crime falling within the ICC's jurisdiction.
The recent prosecution of human rights violations by two ad
hoc international criminal tribunals has set a precedent that will
serve as a valuable foundation for the ICC. The UN Security Council has sought to punish those responsible for human rights crimes
in both Rwanda and the former Yugoslavia. The International
Criminal Tribunal for the Former Yugoslavia ("ICTY") was established in 1993 and the International Criminal Tribunal for Rwanda

4

See id.

5 The 29 nations who have adopted the Rome Statute are Argentina, Aus-

tria, Belgium, Belize, Botswana, Canada, Dominica, Fiji, Finland, France, Gabon,
Germany, Ghana, Iceland, Italy, Lesotho, Luxembourg, Mali, Marshall Islands,
New Zealand, Norway, San Marino, Senegal, Sierra Leone, South Africa, Spain,
Tajikistan, Trinidad and Tobago and Venezuela. Only Dominica has adopted
through accession, while the rest of these nations have adopted through ratification. See Ratification Status of Rome Statute, available at http://www.un.org/law/
icc/statute/status.htm.
6 See Rome Statute, supra note 3, at Resolution F, availableat www.un.org/
law/icc/prepcomm/prepfra.htm.
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("ICTR") in 1994. 7 While both tribunals have separate Trial Cham-

bers, they share a common Appeals Chamber and Prosecutor's Office.8 The UN Security Council is also in the process of establishing
tribunals to address war crimes committed in East Timor, Cambodia, and Sierra Leone.
In the past year, the Trial Chamber for the ICTY has issued two
decisions regarding the Croatian Defense Council (HVO) and their
activities in the ethnic cleansing campaign against Muslims in central Bosnia that took place from 1992-1994.9 Charged with
breaches of the 1949 Geneva Conventions, a commanding officer
and six soldiers were found guilty of (1) violating the laws and customs of war and/or (2) crimes against humanity. Each defendant
was sentenced to anywhere between 6 and 45 years in prison, depending on their individual involvement in the crimes - only one
of the soldiers was acquitted. While the ICTY has rendered many
decisions regarding the former Yugoslavia and has numerous decisions forthcoming, perhaps the most significant one is the pending
case against Slobodan Milosovic, former President of Federal Republic of Yugoslavia (FRY)."' However, Slobodan Milosevic has not
been, and may never be, brought to the Hague to stand trial. On 1
April 2001, he was arrested after Yugoslavian troops stormed his
compound. Unfortunately, the domestic Yugoslavian legal system
has charged Milosevic with abuse of office and embezzlement, not
crimes against humanity and genocide.' 1
The ICTY's chief concern in its current investigation of violations of international humanitarian law in the former Yugoslavia
revolve around the ethnic cleansing campaigns in Kosovo of 19987 See U.N. Security Council Resolution 955, U.N. SCOR, 4 9th Sess., U.N.
Doc. S/RES/955 (1994) (establishing the ICTY); U.N. Security Council Resolution
827, U.N. SCOR, 48th Sess., U.N. Doc. S/RES/827 (1993) (establishing the ICTR).
8 The Trial Chamber for the ICTY is in The Hague, Netherlands, while the
Trial Chamber for the ICTR is in Arusha, Tanzania.
9 The decision involving Timor Blaskic, commanding officer, was rendered

on March 3, 2000. See Prosecutor v. Blaskic (IT-95-14) (Judge Jorda presiding)
(2000). The decision involving a group of six soldiers, Zoran Kupreskic, Mirjan
Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragan Papic and Vladimir Santic
was rendered on 14 January 14 2000. See Prosecutor v. Kupreskic et al (IT-95-16)
(Judge Cassese presiding) (2000).
10 See Prosecutor v. Milosevic et al. (IT-99-37-I) (Indictment Sheet) (visited
2/7/01), available at www.un.org/icty/glance/milosevic.htm.
11 See Carlotta Gall, Yugoslavia: Milosevic Sent Back to Prison, N.Y. TIMES,
14 April 2001, at A4.
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1999. On 24 May 1999, five chief political officers of the FRY were
indicted by the ICTY for violations of international humanitarian
law. 12 It is alleged that the military forces and police of the FRY, the
police force of Serbia, and associated paramilitary units were involved in the expulsion of Albanians form the province of Kosovo.
During this forced removal of hundreds of thousands of Albanians,
many Albanians were killed, abused and had their possessions stolen. Slobodan Milosovic, Milan Milutinovic, Dragoljub Ojdanic and
Vlajko Stojiljkovic are all charged on the bases of individual criminal responsibility and superior criminal responsibility. More specifically, these charges include violations of the laws or customs of war
(such as murder and persecution on political, racial or religious
grounds) and crimes against humanity (such as deportation and
murder). Nikola Salinovic is charged with individual criminal
responsibility. 13

In February 2001, the ICTY found three Bosnian Serb commanders guilty of sexual harassment, rape, and sexual enslavement
of Muslim women and girls. Under this groundbreaking decision,
the ICTY is the first international tribunal to prosecute and con4
demn rape and sexual enslavement as crimes against humanity.'
Another step in establishing a precedent for addressing violations of international humanitarian law is the judgement issued by
the ICTR against those responsible for the 1994 massacre of approximately 800,000 Rwandans (mainly of Tutsi descent). UN Secretary-General Kofi Annan spoke of its importance to the UN:
The International Criminal Tribunal for Rwanda delivered the first-everjudgement on the crime of genocide
by an international court. This judgement is a testament to our collective determination to confront the
12 Id. The five chief political officers indicted by the ICTY are Slobodan
Milosevic (President of FRY and Supreme Commander of Yugoslav Army), Milan
Milutinovic (President of the province of Serbia), Dragoijub Ojdanic (Chief of
Staff of Yugoslav Army), Nikola Sainnovic (Deputy Prime Minister of FRY), and
Vlajko Stojilkovic (Minister of Internal Affairs of Serbia).
13 Id. All were charged with breaches under the 1949 Geneva Conventions.
14 The three Bosnian Serb commanders sentenced for convictions of sexual
harassment, rape, and sexual enslavement are Dragoijub Kunarac, Radomir
Kovac, and Zoran Vukovic. See Prosecutor v. Kunarac, Kovac, and Vukovic (IT96-23) (Judge Mumba presiding)(2001). See also, Christopher S. Wren, U.N. War
Crimes Court Convicts Bosnian Serbs in Rape Case, available at www.nytimes.com/
2001/02/22/world/22CND-HAGUE.html.
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heinous crime of genocide in a way we never have
before. I am sure that I speak for the entire international community when I express the hope that this
judgement will contribute to the long-term process of
national reconciliation in Rwanda. For there can be
no healing without peace; there can be no peace without justice; and there can be no justice without human
15
respect for human rights and the rule of law.
The ICTR has issued several major judgements against the
crime of genocide with many more cases pending trial. The major
groups being prosecuted by the ICTR include (1) government ministers of the genocidal Hutu regime, (2) leaders of the Rwandan
military, and (3) key members of the Rwandan media who circulated genocidal propaganda. The ICTR has been commended for
the amount of indictees that are currently in detention, a number
that has far exceeded that of the ICTY.
The most significant of these judgements was that rendered
against Georges Rutaganda, who was sentenced to life imprisonment in the conviction of one count of genocide and two counts of
crimes against humanity. Rutaganda was a chief political leader of
the Hutu Power Party (MRND) and second Vice-President of the
national committee of the Interahamwe militia. His involvement
included the ordering and carrying out of murder and serious bod16
ily harm to members of the Tutsi ethnic group.
Following the precedents set out in the post-World War II Nuremberg trials, the decisions of the ICTR and the ICTY, along with
the developments of the ICJ and the creation of the ICC, have provided much-needed groundwork in the establishment of an international body of law governing human rights violations. The
genocide convictions of the ICTR and convictions of human rights
violators by the ICTY will lend credible support to the ICC's ongoing formulation of an international body of criminal law.
Sam Cereste

15 Message from Kofi Annan, available at www.ictr.org/ENGLISH/geninfo/
kofi.htm.
16
See Prosecutor v. Rutaganda (ICTR-96-3) (Judge Kama presiding) (1999),
available at www.ictr.org.

